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OPINION AKP ORDER

This case is before the Board on the Addendum-Enforcement

Recommendation of the administrative judge that the agency be

found in noncompliance of a final Board decision for failing

to pay the appropriate back pay to the appellant for the

period from April 16, 1988, to September S, 1988, arid for



reimbursing the appellant's retirement account with his back

pay award. Subsequent to the Addendum-Enforcement

Recommendation, the Director of the Office of Personnel

Management (0PM) filed a notification of intervention under 5

U.S.C. § 7701(d)(l) (1982). Section 7701(d)(1) entitles 0PM

to intervene when the Director believes an erroneous

interpretation by the Board of a law or regulation under 0PM's

jurisdiction will have a substantial impact. Because the

Director in this case challenges the Board's interpretation of

the provisions of the Back Pay Act and Chapter 83 of title 5,

which OPM is responsible for administering under 5 U.S.C,

§ 5596(c) (1982) and 5 U.S.C. 8347 (1982) respectively, we

find that the requirements for OPM intervention are met. The

Board GRANTS OPM's petition for intervention. For the reasons

set forth below, the Board FINDS that the agency is IN

NONCOMPLIANCE with the Board's final decision ordering it to

award the appellant the proper back pay and FINDS that the

1 We also find that OPM intervened "as early in the
proceeding as practicable,* as required by section 7701(d).
The regulation establishing specific time limits for the
Director's intervention in a case before the Board on a
petition for review, 5 C.F.R. § 1201.114(g)(1) (1989), does
not apply here where the Director seeks intervention in a
compliance proceeding that has been referred to the full Board
pursuant to 5 C.F.R.' § 1201.183 (a) (4) (1989). OPM filed its
petition to intervene on November 13, 1989, after receiving
the last submission in the case (i.e., the appellant's reply
to the agency's response to the Recommendation) on October 24,
1989. We find that this time period, representing just 13
working days, satisfies the statutory prerequisite that
intervention must occur "as early in the proceeding as
practicable."



back pay actually awarded to the appellant was properly

deposited into his retirement account.

BACKGROUND

The appellant filed a petition for enforcement alleging

that the agency is in noncoropliance with the Board's final

decision of February 21, 1989, reversing the agency's removal

action, restoring him to a GS-9 Food Inspector position and

awarding him back pay and benefits. Specifically, the

appellant alleged the following: 1. The agency erred in

requiring the appellant to repay the funds withdrawn from the

retirement system; 2. the agency erred in computing his

overtime from September 9, 1988, the date he was removed,

until February 19, 1989, the date he was returned to duty; 3.

the agency should have computed his overtime entitlements for

the period that he was under close supervision from April 16,

1988, through September 9, 1988? 4» the agency erred in not

considering him for promotion opportunities from September 9,

1988, through February 19, 1989; and 5. the agency was somehow

responsible for his having to repay the Kentucky Unemployment

Office a bill for $3,818nOO.

The agency responded to the appellant's petition,

contending that it was in compliance with the Board's order.

The agency replied that under Board law, the debt due to the

retirement fund must be deducted from the appellant's back pay

entitlement. Moreover, the agency argued that it was not

responsible to repay both the Kentucky Unemployment Office and

the appellant's back pay because of laws prohibiting dual



compensation. The agency also denied that the appellant would

have been promoted during the period of his removal.

The appellant. ?«replied to the agency's response. While

agreeing with the agency's position that the retirement func

must be repaid, he argued that the agency had wrongfully

computed the interest on his back pay and had erroneously

recredited his annual leave account rather than apply the

amount of the lump sum payment he had received for his annual

leave to refund his retirement account. The appellant

continued to maintain that his overtime had been erroneously

calculated based on the overtime earned by food inspectors at

Paramount Foods. For example, the appellant contended that

prior to termination and during the period of close

supervision, he was not permitted to work 15 Saturdays and 2

Sundays.

In response, the agency submitted that, had the

appellant's removal not occurred, his normal rotational

assignment would have placed him at Paramount Foods from

September 10, 1988, through December 31, 1988, with ^wo weeks

off for annual leave from November 27, 1988 through December

9, 1988, and at Fischer Packing Company from January 1, 1989.

Thus, the agency argued that the appropriate overtime should

be based on that earned by employees occupying similar

positions assigned to Paramount Foods and Fischer Packing

Company during the periods that the appellant would have been

assigned there.



In her Addendum-Enforcement Recommendation

(Recommendation), the administrative judge recommended finding

the agency in noncompliance for not paying the appellant

overtime during the period he was under close supervision from

April 16, VJ88, through September 9, 1988, and for depositing

the appellant's back pay award into the retirement account.

The administrative judge found that, although the issues

regarding interest and repayments were resolved during various

telephone conferences, the issue of back pay was still

disputed. Noting that overtime may be based on the

appellant's prior overtime assignments or upon the experience

of similarly situated employees during the relevant period,

the administrative judge found that the appellant r;as

correctly compensated for the overtime he could have earned

during the period he was removed. Absent evidence as to

whether Paramount Foods actually operated or an overtime

schedule during all the Saturdays, Sundays and holidays of the

appellant's removal period, the administrative udge disagreed

with the appellant's contention that those cays shquld have

been counted to compute the correct overtime. The

administrative judge concurred in the agency's computation of

overtime during the period of his removal based on the

overtime assignments of similarly situated employees, namely

the employees assigned to Paramount Foods. Accordingly, the

administrative judge found the agency in compliance in issuing

the right amount of overtime and back pay for the period from

September 1988 to March 1989.



However, with regard to the appellant's entitlement to

overtime during the period of time that he was under close

supervision, the administrative judge rejected the agency's

argument that this issue was not raised before and found that

under Lavelle v« Department of the Navy, 40 M.S.P.R, 329, 331-

32 (1989), the appellant is entitled to overtime for this

period. The administrative judge reasoned that the period of

close supervision led directly to the removal action that was

reversed. She concluded that the agency was in noncompliance

concerning this period of overtime pay.

Contrary to the appellant's assertion that he should have

been promoted in order to return to the status quo ante, the

administrative judge found that in the absence of facts

establishing a clear entitlement to a retroactive promotion,

he was not entitled to a promotion upon reinstatement and he

was not eligible for the job opening that was advertised

during the period of his removal.

The administrative judge found that the agency was in

noncompliance with the Board's order to retroactively, restore

appellant's benefits. For example, the administrative judge

found that the lump sum amount of $1,056.40 representing the

appel/ant's annual leave account which he had received upon

his wrongful termination, was wrongfully deducted from his

ba :.v-pay award and credited to the debt he owed the retirement

lund. She found no evidence as to how much leave was restored

or credited, to the appellant's account. Undec Hymon v.

.Department of the Navy, 39 M.S.P.R. 106, 108-09 (1988), she



also found that, absent OPM's authorisation, the agency

incorrectly applied the appellant's bac:-. pay award to his

retirement account.

RESPONSE AND EXCEPTIONS TO TV!:; RECOMHEHDATION

The agency responded to the Recommendation that it now

accepts responsibility under Lavelle to pay overtime for the

appellant's period of being placed under close supervision.

In order to calculate the correct aiiount of overtime during

this period, the agency looked to similarly situated employees

in accordance with Anderson v. Department of the Air Force, 33

M..S.P.R., 651, 655 (1987) . The agency explained that normally

it would base its calculation of overtime on the overtime of

food inspectors who replaced the appellant at Paramount Foods,

since that is where the appellant wa.s assigned before the

period of his close supervision. However, because Paramount

Foods did not produce products requiring inspection in 11 of

the 22 weeks, the agency reasoned that the appellant would

have been detailed to another assignment and that it would

have been speculative to determine where he would Jjave been

detailed or how much overtime he would have earned.

Therefore, the agency based its calculation on overtime earned

by food inspectors assigned to the day shift at Fischer

Packing Company, the appellant's assignment during his period

of close supervision. Specifically, the agency stated that

only 2 processing inspectors were assigned to the day shift at

Fischer. one position was filled by the appellant and the

other was filled by Jack Sherrard, John Helm and Walter Cosby.
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The agency contends that had the appellant not been under

close supervision, he would have received 1/2 of the total

overtime worked by the 2 food inspector positions in the

plant. From April 16, 1988, through September 9, 1988, the

appellant worked 145.50 hours of overtime and the employees in

ths other position worked 293.75 hours for the same period for

a total of 439,25 hours. Because one-half of this amount is

eq̂ ia.l to 219.625 hours, and since the appellant actually

worked 145.50 hours of overtime during this period, the agency

contends that it must now pay him overtime for 74.25 hours in

order to make him whole (219.625 hours minus 145.50 hours).

Further, the agency submitted evidence that it recredited

the appellant with 76 hours of annual leave and that the lump-

sum payment that the appellant had received for his annual

leave was set off against his back-pay award prior to any

deduction owed to the retirement fund in accordance with the

Federal Personnel Manual Supplement (FPM Supplement 990-2,

Book 550, Subchapter S8-7, d(4) (August 18, 1988). Contrary

to the administrative judge's finding, the agency Contended

that none of the money representing the lump-sum payment he

had received for his annual leave was deducted from his back-

pay award in order to offset the appellant's debt to the

retirement fund. The agency also contended that the

administrative judge erred in her interpretation of Hymon v.

Department of the Navy. In addition, the agency intimated

that the issue of repayment of back pay to the retirement fund

should not have been addressed in the Recommendation because



the appellant had, allegedly conceded in his "Reply to Agency

Response To Acknowledgement Order*" that his back-pay award was

subject to offset against his retirement-fund debt. See

Compliance File, Vol. 1, Tab 1, Exhibit J*

The appellant responded to the agency'& evidence of

compliance and to the Recommendation. The appellant disagreed

with the agency'& calculation of overtime. He contended that

because of the rotational pattern of his position, all

inspectors eventually covered different shifts and different

operations at different plants in the Louisville, Kentucky

area and that the overtime of all 7 inspectors in similarly

situ at-ad positions should have been considered in calculating

the 'jic-.Tect overtime. The appellant argued that an inspector

r- ...•••/.ing overtime would not split the overtime for weekends

T !.i! ;d and that if he were to be treated equally, he should be

pa:5, an amount equal to what other food inspectors in his

grade and position received for this time period.

Additionally, the appellant contended that the

administrative judge erred in determining that the agency was

in compliance with its calculation of overtime due the

appellant from September 1988 until his reinstatement. In

this respect, the appellant stated that if other similarly

situated inspectors worked Saturdays, Sundays and holidays

during the removal period, then the appellant should have

earned overtime for those days also,

The appellant also argued that the administrative judge

v/as correct in her interpretation of Hymon and denied that the
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agency should be permitted to apply any of his back pay award

to the repayment of the retirement fund debt. However, he

further contended that, should his back pay be subject to

offset to repay debts to the agency and to the retirement

fund, the agency had failed to follow the correct order of

precedence to first apply the back pay award to repay the

retirement fund debt as set forth by FPM Supplement 990-2,

Book 550, Subchapter 58-7 d{5).

Finally, the appellant contended that the administrative,

judge ircorrectly found that he was ineligible for a

promotion The appellant argued that under an agreement

between his un.lon and the Food Safety and Inspection Services,

full consideration was to be given to those applicants who

were close to meeting the education requirement. Since the

appellant was within a few months of completing those courses

when he was terminated, he argued that he was improperly

denied a promotion.

0PM's PETITION FOR INTERVENTION

In its petition for intervention, 0PM states tl\at Civil

Service retirement records which were outside of the Board's

administrative record, but which have now come to light,

disclose that the agency did properly pay to 0PM the full

amount offset from the appellant's back pay award to recredit

the Retirement Fund. 0PM contends that the Recommendation

finding that the agency lacked the authority to offset the

appellant's back pay award to recover to the extent possible,

the amount of the lump-sum refund of retirement deductions was
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clearly erroneous. OPM also contends that the Recommendation

erroneously found that the agency improperly offset the

appellant's lump-sum retirement refund in precedence over his

lump-ssum annual leave payment.

ANALYSIS

Io Back Pay and Promotion Issues

Upon reversing a removal actionf the Board must ensure

that the wrongfully removed employee is returned as nearly as

possible to the status quo ante. See Xerr v. National

Endowment for the Arts, 726 F.2d 730, 733 (Fed. Cir. 1984),

To help effect the status guo ante the Board is empowered to

enforce the payment of back pay awards. See Spezzaferro v.

Department of Transportation, 29 M.S.P.R. 412 (1985), aff'd,

807 F.2d 169, 171 (Fed. Cir. 1986). A back-pay award includes

any overtime the employee would have earned during the period

of erroneous removal, even though the overtime was not

actually scheduled. See Anderson v. .Department of the Air

Force, 33 M.S.P.R. 651 (1987); O'Reilly v. Department of

Transportation, 29 M.S.P.R. 405 (1985), Under Layelle v.

Department of the Navy, 40 M.S.P.R. 329 (1989), overtime may

be awarded for the period during an agency*s intervening non-

appealable action stemming from the same allegations that led

to removal if the intervening action results in a loss of pay.

Overtime pay may be computed based on the appellant's

prior overtime assignments or upon the experience of similarly

situated employees during the relevant period. See Anderson

v. Department of the Air Force, 33 M.S.P.R. at 655; O'Eeilly
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v. Department c,f Transportation, 29 M.S.P.R. at 409. In this

case, the administrative judge based the calculation of

overtime on the overtime assignments of similarly situated

employees rather than the appellant's prior overtime

assignments. During the year before his removal, the

appellant indicated that he was often unavailable for overtime

work because he was taking classes to become a Food

Technologist- Se& Compliance File, Vol. I, Tab 11. However,

Mr. Harris indicated that because he had nearly completed

these courses prior to his wrongful removal, his prior

overtime history would not have truly reflected the amount of

overtime h® would have worked during the period of his

wrongful termination. See Compliance File, Vol. I, Tab 5 at 5

and Tab 11. See also Recommendation at 5-8.. Therefore, we

conclude that the administrative judge properly found that the

experience of similarly situal, >d employees during the relevant

periods was the proper basis on which to calculate the

appellant's overtime claims. See Anderson, 33 M.S.P.R. at 656

(an employee's pre-removal overtime work history could be

appropriate in calculating the overtime to which he would have

been entitled if it is truly reflective of the amount of

overtime he could have worked during the relevant time

periods).

In Anderson, the Board determined that overtime back pay

should be calculated by averaging the number of overtime hours

worked by fellow employees occupying similar positions during

the removal period and rejected the argument that overtime
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should be based on all the overtime hours that were available

to the appellant in that case. 33 M.S.P.R. at 656.

Similarly, because the appellant's rotational assignment

during the period of his removal would have placed him at

Paramount Foods, see Compliance File, Vol. I, Tab 6, we reject

the appellant's argument that the agency must calculate and

average the overtime of all 7 food inspectors in the

Louisville, Kentucky area. Moreover, the Board finds that it

was proper for the administrative judge to base overtime

calculations on similarly situated food inspectors at

Paramount.

However, the appellant asserts in his exceptions to the

Recommendation that the administrative judge and the agency

failed to take into account that, under the union's bargaining

unit contract providing for the equalization of overtime,

these similarly situated employees at Paramount were permitted

to work overtime on weekends and holidays at other plant

facilities. Although the agency asserted that tne appellant's

overtime was calculated based on the overtime qf other

Paramount employees in similar positions, the agency did not

submit any evidence showing what these similarly situated

employees made at other plants, or what they made on weekends

and holidays. Thus, the Board finds it necessary for the

agency to provide evidence of the overtime worked by other

similarly situated employees at Paramount during the period of

time of the appellant's wrongful removal. Therefore, the

total average overtime, including overtime at other plants and
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for holidays and weekends, of other Paramount Food food

inspectors is the appropriate measure of the overtime

appellant would have worked during the period of his removal.

See Anderson, 33 M.S.P.R. at 656, The Board thus finds that

until the agency submits evidence detailing the amount of

overtime other similarly situated employees worked at

Paramount and at other plants during this period, including

weekends and holidays, the agency is in noncompliance with the

Board's order awarding back pay.

We agree with the* administrative judge that under Lavelle

v. Department of the Navy, the appellant is entitled to

overtime back pay for the time period of his "close

supervision*" assignment because that assignment arose, from the

same allegations that led to his removal. However, the

agency's calculations of overtime for this period do not

conform to the requirements set out in Anderson v. Department

of the Air Force, While the day shift food inspectors at

Fischer Packing were the employees most similarly situated to

the appellant in terms of calculating overtime, wg cannot

agree that the appellant is entitled to only half the overtime

earned by the other food inspectors, since the other food

inspectors received the full amount of overtime. Under

Anderson, the correct manner to determine overtime would be to

average the number of overtime hours worked by fellow

employees occupying similar positions. Therefore, we find

that the agency must present evidence showing the average

amount of overtime of the similarly situated employees
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(Sherrard, Cosby and Helm) during this period. The Board

finds that the overtime pay that the appellant was able to

earn during this period should be deducted from that averaged

amount of overtime to arrive at the amount of additional

overtime pay due thei appellant for this period.

In addition, the administrative judge properly found that

the appellant was not entitled to a promotion- In the absence

of law requiring a promotion or facts establishing a clear

entitlement to a retroactive promotion, an employee is not

automatically entitled to a promotion upon reinstatement. See

Naekel v. Department of Transportation, 32 MUS.P.R. 488

(1987), rev'd in part on other grounds, 850 F.2d 682 (Fed.

Ci.r. 1988); Boese v. Department of the Air Force, 784 F.2d 388

(1986) . Here, the fact that the appellant was eligible to

apply for a higher graded position does not establish a clear-

entitlement to a promotion upon reinstatement.

11. OPH's Intervention and Recrediting th_e_.Re<tirement
Fund

The Board finds that 0PM's regulations at 5 C.F.R.

550.801 (1989) et seg. are consistent with and,* indeed,

required by the provisions of 5 U.S.C. § 8342(a) (1982) and 5

U.S.C. § 5596(b) (1) (B) (1982). See U.S. v. Nixon, 418 U.S.

683, 695 (1974). We further find that 5 C.F.R. §550.805(e)(2)

(1989)2 and Board and judicial precedent require that a debt

2 Section 550.805(e)(2) (1989) states:

In computing the amount of back pay under section 5596 of
title 5, United States Code, and this subpart, the agency
shall deduct —
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to the retirement fund be repaid through back pay offset only

if the debt derives from erroneous payments arising from the

disallowed personnel action. See Tanaka v. Department of the

Navy, 788 F.2d 1552, 1553 (Fed, Cir. 1986); Hymon v.

Department of the Navy, 39 M.S.P.R. 106 (1988); Dailey v.

Department of Health and Human Services, 33 MoS.P.R. 493, 495

(1987) .

Before implementing the offset, an agency is required to

contact 0PM to determine the amount of the refund (debt) to be

offset against the back pay entitlement. See Hymon, 39

K.S.P.R. at 108-09; Dailey, 33 M.S.P.R. at 495 (where the

employee is entitled to back pay, and where the employee has

obtained a refund of retirement contributions, the agency must

contact 0?M to determine the amount of the refund to be offset

against the back pay entitlement) - In this case, it is

undisputed that there is a debt to the retirement fund that

arises from the wrongful removal action that must be repaid.

At the time the administrative judge drafted her

Recommendation, it was unclear whether the agency had

contacted OPM to determine the amount of the refund to be

offset against the back pay entitlement or whether it had

unilaterally determined an amount to be deducted. However,

the petition for intervention makes clear that OPM was

(2) Any erroneous payments received from the Government
as a result of the unjustified ox unwarranted personnel
action, which, in the case of erroneous payments received
from a Federal employee ?retirement system, shall be
returned to the appropriate system.
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contacted and the agency was advised of the correct amount

owed to the retirement fund. The Board therefore finds that

the agency properly offset the amount of the appellant's

retirement refund from the back pay award to repay the debt to

the retirement fund.3

However, we do not agree with 0PM*s allegation that the

administrative judge erred in holding that the agency

improperly offset the appellant's retirement refund in

precedence over his lump-sum annual leave payment because the

administrative judge, in fact, made no such finding in her

Recommendation.4 Nevertheless, since the issue of precedence

in the repaying of debts from a back-pay award was raised by

the parties, the administrative judge was remiss in failing to

address it. Therefore, upon the Board's review of the issue,

we find, in accordance with FPM Supplement 990-2, Book 550,

Subchapter S8-7, d(5) (August 18, 1988), that the order of

J The Board also finds that any additional back pay awarded
to the appellant is also subject to offset under 5 C.F.R.;
550.805(e)(2)(1989) for the remaining lump-sum retirement
refund and the lump-sum annual leave payment.

4 Ironically, while 0PM alleged that the administrative
judge erred in making a holding that she in fact did not make,
the appellant's employing agency stated that it is uncertain
as to why the issue of repayment to the retirement fund had
been addressed in the Recommendation when the appellant agreed
with the agency's position. We find that the administrative
judge properly addressed this issue because, although the
appellant conceded that he must repay the funds withdrawn from
his retirement account, he did not agree with the agency's
position concerning the precedence for repaying various debts.
Further, inherent in the issue of repaying the retirement fund
was whether the debt could be repaid by offsetting the
appellant's back pay absent OPM authorization. It was
therefore necessary for the administrative judge to address
this issue and its ramifications. See Recommendation at 8.
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precedence for deducting erroneous payments from back pay

awards when the net amount of back pay is insufficient to

cover all the deductions is the following: (1) refund cf

retirement contributions; (2) severance pay; and (3) lump-sum

payment for accrued anrual leave. Accordingly, we find that

the agency acted correctly in this respect.5

ORDER

The agency is ORDERED to award the appellant the

appropriate amount of overtime for the periods of appellant's

wrongful removal and close supervision. The agency is further

ORDERED to submit to the Clerk of the Board within 20 days of

the date of this order satisfactory evidence of compliance

with the Board's decision. That evidence must consist of

documentation of how the agency arrived at the back pay

amount, including an account of the overtime worked by

similarly situated employees in accordance with this Opinion

and Order. If evidence of compliance is not received, the

agency shall show cause why sanctions, pursuant to 5 U.S.C.A.

5 0PM's petition clarifies that, although the agency's
calculation of the appellant's back pay had appeared to
indicate that his gross back pay was first applied to repay
the lump-sum annual leave, in fact the entire amount was
applied to the lump-sum retirement refund. See 0PM's
petition, pp. 5-6, fn. 1; p. 7. In a similar vein, we also
agree with the agency's contention that the administrative
judge erred in finding that the money representing the lump-
sum payment the appellant had received for his annual leave
was deducted from his back pay award in order to offset the
appellant's debt to the retirement fund.
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§ 1204(a)(2) and (e) (2) (A) (West Supp. 1391}6 and 5 C.F.R.

§ 1201.183, should not be imposed. The agency is ORDERED to

identify and file with the Clerk of the Board within five days

of the date of this Order the individual by name, title and

mailing address who is responsible for ensuring compliance.

This information must b& submitted even if the agency believes

that it has fully complied with the Board's order. If the

agency has not fully complied, it must show cause why

sanctions, pursuant to 5 U.S.C.A. § 1204(a) and (e)(2)(A)

(West Supp. 1989) and 5 C.F.R. § 1201.183, should not be

imposed against the individual responsible, for the agency's

continued noncompliance.

NOTICE TO APPELLANT

You may respond to the agency's evidence of compliance

within 15 days of the date of service of that evidence. If

you do not respond, the Board will assume you are satisfied

and will dismiss the petition for enforcemenc as moot.

r UK J. ritj oUAJKU. > f" <r_i*'wv&f!%r_ft fvrf*''f*ffisri ' *^^Tf
/̂ "Robert'E. Taylor //

Clerk of the Board
Washington, D.C.

6 Section 1204(a) provides that the Board may order a
federal employee to comply with its order;:; and enforce
compliance. Section 1204 (e) (2) (A) provides that, the Board may
order that an employee "shall not be entitled to receive
payment for service as an employee during any period that the
order has not been complied with." The procedures for
implementing these provisions are set out at 5 C.F.R.
§ 1201.183.


